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| We must not make a scare-crow of the law, 
Setting it up to fear the birds of prey, 
And let it keep one shape, 'till custom make it 
Their perch and not their terror. 
—Shakespeare: Measure for Measure, Act II, Sc. I. 











Published Bi-Monthly Under the Auspices of the Law Department of 
the University of Michigan and Northwestern University School of Law 


357 East Chicago Avenue, Chicago, II. 


Extra copies of the current number, five cents; of preceding numbers, ten cents. 
Postage extra. 























American Judicature Society 


To Promote the Efficient Administration of Justice 
357 East Chicago Avenue, CHICAGO, ILL. 


Directors and Officers 


HARRY OLSON, Chairman, 
Chief Justice of the Municipal Court of 
Chicago. 


HENRY M. BATES, 
Dean of Michigan University Law School. 


CHARLES A. BOSTON, 
of the Bar of the City of New York. 


CHARLES 8S. CUSHING, 
of the San Francisco Bar. 


WALTER F. DODD, 
of the Chicago Bar. 


WOODBRIDGE N. FERRIS, 
United States Senator for Michigan. 


MAJ. JAMES PARKER HALL, 
Dean of the University of Chicago Law 
School. 


AUGUSTUS R. HATTON, 
Professor of Political Science, North- 
western University. 


JUDGE EDWARD W. HINTON, 
Professor of Law, University of Chicago 
Law School. 


FREDERICK W. LEHMANN, 
of the St. Louis Bar; former President 
of the American Bar Association. 
WILLIAM DRAPER LEWIS, 
Director, The American Law Institute. 
GEN. NATHAN WILLIAM MacCHESNEY, 
of the Chicago Bar; Chairman of the 
Conference on Uniférm State Laws. 
COL. ROBERT W. MILLAR, 
Professor of Law in Northwestern Uni- 
versity School of Law. 
AMOS C. MILLAR, 
of the Chicago Bar; former President of 
the Chicago Bar Association. 
ROSCOE POUND, 
Dean of Harvard Law School. 
REGINALD HEBER SMITH, 
of the Boston Bar. 
COL. EDGAR B. TOLMAN, 
of the Chicago Bar; editor of the Amer- 
ican Bar Association Journal. 
COL. JOHN H. WIGMORE, 
Dean of Northwestern University School 
of Law. 
HERBERT HARLEY, Secretary. 








PUBLICATIONS 
Price of each, 25 cents, Stamps accepted 


Bulletin IV-A—-Second draft of so much of the Metropolitan Court Act as relates to 
the Selection and Retirement of Judges. This applies in large part to courts out- 


side of large cities. Pp. 127. 


Bulletin IV-B—Second draft of Metropolitan Court Act. Court organization for large 


cities. Pp. 94. 


Bulletin X—The Selection, Tenure and Retirement of Judges, by James Parker Hall. 


Pp. 82. 


Bulletin XII—A Report on Commercial Arbitration in England, by Samuel Rosen- 
baum. Of special interest to commercial lawyers and trade associations. Pp. 72. 


Bulletin XIV—Rules of Civil Procedure Supplementary to the State-wide Judicature 


Act (Bulletin VII-A). Pp. 200. 


Bulletin XV—Conciliation and Informal Procedure, with model acts. Pp. 32. 





Every person interested in the administration of justice is in- 
vited to become a member of the American Judicature Society. 
There are no dues. The JOURNAL is sent free to every member. 
Any person disposed to contribute toward this service may do so, 
but no payment is necessary in order to benefit by the service. 
Members are requested to suggest to their friends who are inter- 
ested in this work that they accept the free offer of membership. 
Back numbers of the JOURNAL may be obtained for ten cents the 
copy. No other source affords so much timely, constructive ma- 
terial on the various phases of administering justice. 





























The Eligible List of Judicial Candidates 


It is quite plausible to believe that some future historian will speak of 
the present decade as notable for a renascence of the bar of the United States. 
Assuredly a new era has opened in the expressed hope of the profession to 
clarify the body of substantive law and preserve our proven legal landmarks 
from destructive attrition at the hands of sixty or seventy courts of review. 
A new era has opened in the growing conviction of lawyers that the bar is 
definitely charged with responsibility for bringing about more efficient judicial 
administration. Tasks that formerly appeared hopeless have been assumed 
and the bar is gaining in strength as it gains in experience. 

The very obvious need for exerting a guiding influence in the selection 
of judges is now coming to be widely recognized. A great deal has always 
been done by our bar in this field, operating sometimes directly, sometimes 
through political conventions, and sometimes through primaries. In the past 
twenty years the need for a better understanding and more concentrated effort 
has been growing because the primary election has required the bar to de- 
velop a new technique. 

In the less populous districts the bar has preserved its influence in judicial 
selection since the general change from convention nominating to primary 
nominating. Where the bar has high ideals of the judicial office and a long 
tradition of guidance and the number of voters is not excessive, good results 
have been contimuous. But in the larger cities the situation was far from 
good before the primary was adopted and it has tended to become worse since 
that time. Doubtless we shall have much experience in the next few years 
with efforts to advise the masses of metropolitan voters by bar associations. 
It may be that considerable success will be achieved. If so it will be because 
bar approval of candidates is so nearly always effective that the most desirable 
potential candidates are induced to offer their names. Perhaps it can be- 
come so highly effective. Assuredly no system can be called satisfactory which 
excludes from candidacy the lawyers best fitted for judicial service. 





There are some suggestions to be added. First comes the matter of creating 
a tradition for the re-election of sitting judges. We have heard a great deal 
on this score in certain cities of late. It needs emphasis, however, that this 
principle is of doubtful worth, or positively bad, if it means no more than 
the retention of mediocrity. And whenever and wherever the real desideratim 
of high grade judges is achieved the matter of continuing them in office may 
be presumed. The guiding power that brought them into office will surely 
avail to retain them. 





Another timely suggestion is that we consider the advantages of an eligible 
list of candidates. It is easy to show the value of the eligible list under an 
appointive system, notwithstanding the fact that we have never adopted it in 
the judicial field. We have, instead, employed the system of checks, whereby 
the appointing power must secure approval from a council or a legislative 
chamber. In such form the check is of a negative character. The consenting 
body can prevent only a serious abuse of the appointing power. But the 
appointing power is not made more responsible by a negative limitation. Some 
division of power is necessary. The eligible list offers an opportunity for 
limiting executive power in an affirmative manner. 

The idea is that a governor empowered to appoint judges might be re- 
quired to choose from a public list of eligible lawyers. (Such a provision 
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would be effective more widely than is at first supposed, because in most 
states vacancies are filled by executive appointment and in states in which the 
tradition of re-electing sitting judges is strong a considerable share of all new 
judges come to the bench by appointment. Incidentally it may be observed 
that this executive power has resulted in the selection of many of our best 
judges in states where the judicial office is elective.) Such a list of eligibles 
should contain always two or three times as many names as there are positions 
to be filled, thus affording the governor considerable latitude, for he should 
carry a large share of the power and responsibility. 

An eligible list could be created and maintained in various ways but 
it would seem that the best way would be through a bar plebiscite. That 
would seem to be the way to prevent a wild scramble for such a desirable posi- 
tion. The plan should be rather rigidly defined by law or by the rules of the 
bar; no lawyer should be eligible until he has been engaged in practice for 
fifteen years; at the age of sixty (or less) eligibility should cease; and there 


should be a requirement that ‘‘practice’’ means a considerable experience in 
trial work. 





The eligible list principle appears to offer an affirmative and co-operative 
form of check on the appointing power. It would mean two screenings of 
potential candidates. It would, we think, have the very desirable effect of 
creating public confidence in the appointive principle, fear of which is prob- 
ably due to the fact thaf it operates secretly, and so seems to be irresponsible. 
It would afford the kind of check needed when governors serving but one 
year, or two years, appoint judges to serve six years or longer. It would be 
an inducement for lawyers who would make excellent judges, but who abhor 
political modes of selection, to become potential candidates. For it must be 
understood that the eligible list would represent a very high honor. We have 
had no definite means for honoring talent in the profession, which possibly 
accounts for the rivalry for the presidency of bar associations. The eligible 
list would fill this need. 


But, it will be said, the vital problem today is to find a way to guide 
a great mass of voters, not how to advise governors, who usually do very well 
anyway. Is it not possible that the eligible list might prove a very practical 
way to guide voters? Suppose that in one of the larger cities where the bar 
has been struggling, with but moderate success, to influence judicial selection, 
an eligible list were created in advance of any particular election, a list of 
two or three times as many names as there would be places to fill. In making 
up the list for submission to a plebiscite it should be possible for a nomina- 
tion to be made by a small group of sponsors, say ten. That would permit 
any aspirant with ten friends to get his name on the bar ballot. It would 
also permit any ten members to name the ablest lawyer they know and their 
power to do so would mean solicitation by them of the privilege. We think 
that the most successful lawyers, if at all obtainable for judicial service, would 
consent to the use of their names, and the plebiscite would winnow out the 
deserving from the merely self-seeking. There would emerge a goodly list 
of lawyers willing to become judges and bearing the approval of their col- 
leagues. The bar association would stand pledged to support any one of them 
who might be given a place on a ballot, primary or final. This guaranty of 
bar support would be a very strong leverage to secure the support of partisan 
or factional politicians, or whatever community force is operative in making up 
tickets. 
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Methods of Selecting and Retiring Judges” 


ALBERT M. Ka.zs' 


The problems connected with the re- 
habilitation of our judicial systems 
group themselves under the following 
four heads: 

First. The organization of the courts. 

Second. Methods of selecting and re- 
tiring judges. : 

Third. The rules of practice and pro- 
cedure. 

Fourth. The organization and dis- 
cipline of members of the bar. 

In the last half dozen years much 
has been offered from all parts of the 
country upon the subject of practice 
and procedure and the opinion which 
Mr. Shelton so ably advocated is fast 
gaining ground, that the making of 
rules of practice and procedure should 
be left for the most part with the judi- 
ciary itself. 

The vital importance of this subject 
has been brought home to me by a con- 
erete example which is of interest to the 
country as a whole. The Municipal 
Court of Chicago has already achieved a 
country wide reputation as one of our 
model judicial experiments. It is a 
court of great importance in Chicago, 
for it has thirty-three judges and a large 
jurisdiction, civil and criminal. It is 
also a conspicuous court in the United 
States for the reason that it has been 
taken as a model for other large cities. 
The court itself has two modern, and 
in this country, somewhat novel features. 
It has a chief justice specially elected 
as such who holds his office of chief jus- 
tice during his judicial tenure and is 
given large administrative powers over 
the work of the court and in the super- 
vision of the activities of the associate 
judges. He has power to prepare differ- 
ent calendars of cases for trial and to 

*An address delivered at the meeting of the 
Minnesota State Bar Association held at St. 
Paul, August 20, 1914. Part of Amer. Jud. 
Soc. Bul. VI, now out of print. 

1The author was a director of the Amer. 


Jud. Soc. from its i in 1913 to the 
time of his death in 1922. 





make such classification and distribu- 
tion of the eases upon different calen- 
dars as he shall deem proper and ex- 
pedient. He has power also to assign 
the associate judges to duty in branch 
courts, as he may deem expedient. This 
enables him to assign any judge to any 
sort of judicial work handled by his 
court anywhere in the City of Chicago. 
The court itself has a large power to 
make rules regulating practice and pro- 
cedure with the approval of the Supreme 
Court. The Municipal Court of Chi- 
cago started with a strong corps of 
judges. The first judges were chosen 
at the November election in 1906. At 
that time the Republican party organ- 
ization was in complete control in Cook 
County and the City of Chicago, so that 
a Republican nomination meant an elec- 
tion. Under these circumstances the 
Republican party organization leaders 
took a remarkable stand. They ap- 
pointed a sub-committee to secure the 
best men available as candidates, with 
the assurance that their recommenda- 
tions would be accepted. That sub-com- 
mittee conferred with the most active 
and ablest lawyers in the City of Chi- 
cago to secure a list of available men 
for judgeships in the Municipal Court. 
They even went further and made per- 
sonal calls at the offices of the men they 
desired to run when those men were un- 
willing to do so, and in many instances 
prevailed upon unwilling candidates to 
go upon the ticket at some personal 
sacrifice in order that this model court 
might be started most auspiciously. The 
Republican party organization was 
again successful in 1908 and one-third of 
the judges whose terms then expired 
were re-elected. With each succeeding 
election, however, good judges have been 
dropped out and their places have been 
filled by men who seek the office and who 
have earned a nomination by political 
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service to the successful party organiza- 
tion. The result has been a steady de- 
cline in the ability and personnel of the 
judges of this model court, until today 
it may be safely affirmed that the court 
which is being praised throughout the 
country at large and copied, is the sub- 
ject of prayerful solicitude in the City 
of Chicago. It is plain there that un- 
less some better method for the selection 
and retirement of the judges of this 
court can be devised, a court which 
started under the most favorable au- 
spices will soon have little better stand- 
ing than the justices of the peace which 
it supplanted. 


I, 
METHODS OF SELECTING JUDGES 


Any constructive estimate of the best 
method of selecting and retiring judges 
must begin with the recognition of the 
fact that the problem of selecting judges 
is quite different from that of retiring 
them. When a judgeship is vacant in 
the sense that there is no present in- 
cumbent and the former incumbent is 
not a candidate to succeed himself, the 
question of selection pure and simple 
arises. On the other hand, when there 
is a present incumbent holding the office 
the problem of his retirement may pre- 
sent itself. When there is a vacancy, 
but the former incumbent is a candidate 
to succeed himself, we apparently have 
a problem of selection and retirement at 
the same time, but in this situation the 
emphasis is really upon the problem of 
retirement. Practically the main ques- 
tion is whether the sitting judge shall 
be continued in office or not. The proc- 
ess of selecting a successor is contin- 
gent only upon the sitting judge being 
retired. The selection is an incident 
to the retirement of the sitting judge. 
In this paper, therefore, when T describ 
the methods of selecting judges, let it 
be understood that IT am referring more 
narticularlv to the selection of judges 


in the first instance when the judgeship ~ 


is vaeant and no former ineumbent is a 
candidate to succeed himself. 


OF THE 


Having clearly separated the problem 
of selecting judges from that of their 
retirement, it is obviously necessary, in 
order to determine the best method of 
selection, to catalogue all the possible 
methods and then to compare their re- 
spective advantages and disadvantages. 
In the same way all the different 
methods of retiring judges must be laid 
out and their respective merits and de- 
merits taken into account. Such is the 
course which I shall endeavor to pursue. 


Most people in this country who think 
about the subject at all suppose that 
there are only two methods of selecting 
judges—by appointment and by elec- 
tion. This is a fundamental error which 
we must avoid in limini. There is, speak- 
ing generally, only one method of select- 
ing judges, and that is by appointment. 
There are, of course, different kinds of 
appointment, as we shall see, but ex- 
cept perhaps in the most primitive 
frontier communities, there is no such 
thing as the selection of judges by the 
people. In metropolitan districts I ven- 
ture to say that such a method of selec- 
tion not onlv does not exist, but cannot 
by any possibility exist. It is one of our 
most absurd bits of political hypocrisy 
that we actually talk and act as if our 
judges were elected whenever the 
method of selection is, in form, by popu- 
lar election. 


In a great metropolitan district like 
Chicago, where we have a typical long 
ballot and the party machines are well 
organized and powerful, our judges, 
while they go through the form of elec- 
tion, are not selected by the people at 
all. They are appointed. The appoint- 
ing power is lodged with the leaders of 
the party machines. These men ap- 
point the nominees. They did it openly 
and with a certain degree of responsi- 


bility under the convention svstem. 


Thev do it now less openly and with 
Jess responsibilitv under our compulsory 
and partisan primarv system. If you 
wish to test the soundness of these con- 
clusions inquire your way to a judge- 
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ship in such a district or listen to the 
experiences of the men who have found 
their way to a judgeship or have tried 
to obtain the office and failed. In al- 
most every case the story is one of pre- 
liminary service to the organization, 
recognition by the local organization 
chief and through him recognition and 
appointment of a nomination by the 
governing board of the party organiza- 
tion. Those who do not go by this road 
do not get in. The voter only selects 
which of two or three appointing powers 
he prefers. Whichever way he votes he 
merely approves an appointment by 
party organization leaders. 

Please observe that I have not said 
that this is an undesirable method of 
appointing judges. I have known most 
excellent men to be put upon the bench 
by this method. One of the best judges 
we have had on the bench for twenty 
years was originally selected by William 
Lorimer. TI am now only interested in 
placing before you the true state of 
affairs. I shall come later to the ques- 
tion of whether this one is the best 
methods of appointment that ean be 
devised. 

Even outside of such metropolitan 
districts as Chicago, if party organiza- 
tions are strong and well led, and the 
form of elections aid these party organ- 
izations, the same process of appoint- 
ment will be found to prevail, al- 
though owing to the smaller sized elee- 
torate the confirming of the appointees 
bv the people may be somewhat more in- 
telligent. 


The Wisconsin Tradition 
In Wisconsin,* where they are proud 
of and satisfied with their so-called elee- 
tive system of judges, I venture to say 
that the method of selecting will be 
found to be ninety per cent appoint- 


*For this account of the way the election of 
judges works out in Wisconsin, I am indebted 
to Herbert Harley, Esq., secretary of the 
American Judicature Society. [Editor’s note 
—The strong tradition has also resulted in 
the re-election of judges so unpopular that 
special courts have been created to take away 
much of their work. The Wisconsin judicial 
system has been complicated hy more than 
thirty such special courts.] 


ment and ten per cent election. <A 
strong tradition has been built up in 
Wisconsin of re-electing sitting judges. 
This means, and the actual fact is, that 
vacancies on the beneh oceur almost 
wholly by death or resignation of the 
incumbent. When this happens the bar 
(and that means the leaders among the 
bar) at once set about to fill the office. 
The qualifications of various lawyers are 
discussed in a semi-public manner. There 
is sufficient decorum so that candidates 
do not come forward personally to ad- 
vance their claims. A bar primary is 
then held, all the candidates having a 
fair chance. The bar, as a whole, ac- 
cepts the result and regardless of party, 
supports the winner. The actual power 
of appointment for the unexpired term 
rests with the governor. He, however, 
is expected to, and customarily does in 
fact, appoint the man recommended by 
the bar. When election day comes 
around the judge so appointed is sup- 
ported by the bar regardless of party, 
because he was originally the nominee 
of the bar and because he is a sitting 
judge. He is regularly thereafter sup- 
ported at elections until he dies or re- 
signs. So strong is the tradition and 
feeling in favor of electing and re-elec- 
ing judges who have been appointed 
originally in the manner described, that 
sitting judges will prevail even against 
candidates who are admittedly abler 
lawyers. The system of retaining judges 
in office during good behavior has been 
found by the people of Wisconsin to 
be worth more than the replacement 
once in a while of a satisfactory man 
with one who might and who probably 
would do better. What ever pride there 
may be in such a system of selecting 
judges, it is a pride in the way a so- 
ealled plan of popular election has been 
developed into an appointment by the 
leading lawyers of the district, with the 
concurrence of the governor. In the 
largest metropolitan district of Wis- 
consin, however, the lawyers are having 
harder work to keep in their own hands 
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the power of appointing judges and to 
prevent that power from passing to the 
leaders of the political organizations 
which fill the general run of offices in 
the district. 


A proper analysis of our experience 
not only shows that there is practically 
no such thing as the selection of judges 
by the people, but also that such a mode 
of selection is (particularly in our larger 
metropolitan districts) impossible. The 
plain truth is that in a metropolitan 
district, and to a considerable degree 
outside, the selection of judges by some 
sort of appointing power cannot be 
avoided. It is obviously impossible for 
an electorate of any size, or even for 
different parts of such an electorate, to 
have any collective idea of those among 
the lawyers whom it wishes to act as 
judges. It is even more clear that the 
electorate can have no collective idea 
of the qualifications of different lawyers 
for exercising the judicial function. It 
would be a problem for a single in- 
dividual who had an extensive personal 
knowledge of lawyers, and who observed 
them closely for a considerable period in 
the practice of their profession. We 
have gotten past thinking that any law- 
yer can be a judge. In metropolitan 
centers particularly, we have come to 
the view that to be a successful and effi- 
cient judge, a highly trained profes- 
sional expert is required. He must not 
only be well educated, but he must have 
the training and character which comes 
from years of practice in the courts. 
The electorate would not think of un- 
dertaking to select at a general election 
the engineer who is to design a bridge 
upon which thousands of the population 
each day must pass in safety. It is 
quite as absurd for the electorate to at- 
tempt a selection of the very special 
talents which are required in a-judge in 
passing upon the rights to life, liberty 
and property of thousands of citizens. 
Furthermore, lawyers who are willing 
to become candidates for a judgeship 
have as a general rule no real popular 
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following among an electorate of any 
size. Few judges, after they have been 
on the bench, have any such real popu- 
lar following that they can be said to be 
a popular choice. The position of a 
single judge in a district containing 
one hundred thousand voters and up- 
ward is ordinarily too hidden and ob- 
seure to enable any man who is willing 
to occupy the place to secure a popular 
following. A lawyer or a judge who 
secures a real hold upon the majority 
of the numerous electorate will inevit- 
ably be led to a candidacy for offices 
of greater political importance than a 
judgeship. These are some of the rea- 
sons why the selection of judges by the 
people is a practical impossibility. For 
all but the most exceptional judge, par- 
ticularly in metropolitan districts, the 
power which places him in office will be 
an appointing power, although there be 
in force the so-called popular election of 
judges. 
The Separate Judicial Election 

There are many who sincerely believe 
that the electorate can choose its judges 
provided they are elected only at spe- 
cial elections where a judicial ballot is 
used which omits all designation of par- 
ties and upon which the names of candi- 
dates are placed by petition only and 
the name of each candidate is rotated 
upon the ballot so that it will appear 
an equal number of times in every posi- 
tion. The object of such legislation is 
to restore a choice to the electorate by 
depriving the party organizations of a 
predominant influence in judicial elec- 
tions. The means adopted to deprive the 
party of its influence is to take from it 
the use of the party circle and the party 
column. It may safely be predicted 
of such legislation that it will not cause 
judges to be the actual choice of the 
electorate, nor will it eliminate the in- 
fluence of the party leaders in judicial 
elections. 

The supposition is that if the influence 
of the party leaders can be eliminated 
the electorate will necessarily make a 
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real choice. But the electorate does not 
fail to choose simply because the party 
leaders have taken that choice from it. 
On the contrary, the party leaders rule 
because the electorate regularly goes to 
the polls too ignorant politically to make 
a choice of judges. That ignorance is 
due to the fact that the office of judge 
is inconspicuous and the determination 
of who are qualified for the office is un- 
usually difficult, even when an expert 
in possession of all the facts makes the 
choice. The proposed method of elec- 
tion does not in the least promise to 
eliminate the fundamental difficulty of 
the political ignorance of the electorate. 
If, therefore, it sueceeded in eliminating 
the influence of the party organization 
the question would still remain: Who 
would select and retire the judges? 
There is no reason to believe that the 
electorate would make any real choice. 
Electors would be just as politically 
ignorant as they were before. They 
would be just as little fitted for making 
a choice as they were before. The elim- 
ination of extra-legal government by 
party leaders does not give to the elec- 
torate at large the knowledge required 
to vote intelligently. Who, then, will 
select the judges? The newspapers 
might have a larger influence, but they 
would probably be very far from ex- 
ercising a controlling influence or unit- 
ing in such a way as to advise and direct 
the majority of the voters how to vote 
for a number of judges. Special cliques 
would each be too small to control a 
choice and combinations would be too 
difficult to make. The basis of choice 
would, therefore, be utterly chaotic. 
There could be neither responsibility 
nor intelligence in the selection of 
judges. The results reached would de- 
pend upon chance or upon irresponsible 
and temporary combinations. With 
every lawyer allowed to put up his name 
by petition and chance largely govern- 
ing the result, the prospect is hardly 
encouraging. 


There is no reason to believe, however, 
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that any such disorganized method of 
choice would be tolerated. The most 
potent single power in elections would 
end it. That power would be the pres- 
ent type of party organization. It 
would be put to greater trouble in ad- 
vising and directing the politically 
ignorant how to vote, because it would 
have been deprived of the party circle 
and party column. But the advice and 
direction could and would be given’ and 
followed. Each party organization 
would have its slate of candidates. Each 
would prepare separate printed lists of 
its slate to be distributed at the polls 
and the voter would for the most part, 
as now, take the list of that organization 
he was loyal to or feared the most, and 
vote the names upon it no matter where 
they appeared upon the ballot. Thus 
the appointment and retirement of 
judges by the party leaders would, after 
perhaps a period of chaos and readjust- 
ment, again appear. Perhaps it would 
be even stronger as a result of reaction 
and deliverance from the chaotie con- 
ditions which it relieved. 

It is impossible to escape the conclu- 
sion that in a metropolitan district with 
one hundred thousand voters and up- 
ward, the selection of judges by the 
electorate is practically impossible. It 
is equally certain that the judges in 
such a community must be selected by 
some appointing power. It is more and 
more apparent everywhere that the 
selection of judges by the electorate is 
a myth, and that in reality all efforts at 
election by the people result in the de- 
velopment of some sort of extra legal 
appointing power. The real and only 
questions therefore become: What is 
the sound principle upon which to create 
an appointing power and how far do 
our actual or proposed appointing 
powers conform to such principle? 

There should be no difference of 
opinion as to the attributes of a proper 
appointing power. It should be vested 
directly in a legally constituted au- 
thority. That authority should be con- 
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spicuous, subject directly to the elec- 
torate, and in the highest degree in- 
terested in and responsible for the due 
administration of justice. 

Judged by this test, appointment by 
the party organization leaders falls 
far short of our ideal. It is extra legal— 
that is, it was not contemplated by those 
who designed and advocated the elective 
system. It is not sanctioned by any law 
or by the constitution. The appointing 
power in the party organization leaders 
is not conspicuous. On the contrary it 
is very obscure—so much so that most 
people still believe that the application 
of the elective principle means a choice 
by the people. The party organization 
leaders wielding the appointing power 
have no responsibility for the due ad- 
ministration of justice and the minimum 
degree of interest in it. Sometimes ugly 
hints get abroad that particular party 
leaders are actually interested in secur- 
ing as judges men who may be relied 
upon to give special immunity to cer- 
tain offenders from the criminal law. 
The motive is very strong on the part of 
the organization chiefs to reward with 
an appointment to the bench those who 
have done more in the way of political 
service to the organization than in prac- 
tice in the courts. Finally, the appoint- 
ing power in the party organization 
leaders is not as directly subject to the 
electorate as it should be. 


Source of Bosses’ Power 

Of course, there are some exceptional 
cases where party leaders have felt their 
responsibility for good appointments to 
the bench. These are the shining ex- 
amples. They are not the rule. It is a 
mistake, however, to condemn _ too 
harshly party organization leaders be- 
cause of the existence in them of this 
appointing power. They are not really 
responsible for its being in their hands. 
The elective system of selecting judges 
forces this appointing power upon the 
party organization leaders. Since selec- 
tion by the people is impossible, and 
since we abhor selection by chance and 
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the resulting political chaos, the ap- 
pointing power gravitates necessarily 
toward that political organization which 
stands between the electorate and those 
conditions. The party organization 
leaders only exercise the appointing 
power the way it is to be expected that 
men in their position would. They be- 
come blameworthy only when they resist 
their deprivation of the appointing 
power and the placing of it in better 
hands. As far as I know, the party 
organization leaders have not been pre- 
sented with any plan which deprives 
them of the power of appointing judges 
and hands that appointing power over 
to some better authority, and as far as 
I know therefore they have not yet 
been placed in a position of opposition 
to such a movement. 


Let me emphasize again that we do 
not advance toward a better method of 
selecting our judges when we attempt 
merely to break down the appointing 
power of the political party leaders by 
non-partisan nominations and elections 
and other election expedients. As we 
have already seen, the elimination of the 
power of the political organization 
leaders does not mean that the people 
will choose. It means simply, chaos, due 
to unintelligent voting on a matter 
which the voter will not, and therefore 
we may say, cannot become intelligent 
about. 

It has been suggested that lawyers, 
acting through bar associations with 
power over nominations, be given a hand 
in the exercise of the power of appoint- 
ment of judges. For instance, the con- 
crete suggestion has been made that the 
Chicago Bar Association should be given 
power to place upon the official ballot a 
bar association ticket upon which might 
appear candidates who had been nomin- 
ated by any of the other political par- 
ties. This would give the candidates 


approved by the bar association, and 
also by any other political party, con- 
siderable advantage over those appear- 
ing in only one party column. 


This, 
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however, in spite of the good results 
obtained in Wisconsin, as a result of 
appointment by the bar, does not prom- 
ise much. The responsibility of lawyers 
is distributed among too many individ- 
uals. Furthermore, the lawyers are too 
much interested in winning cases and 
often particular classes of eases for par- 
ticular clients to be intrusted with 
power in the selection of judges. It is 
undesirable that judges should be so 
much under the influence of members 
of the bar as they must be if the law- 
yers are to have a special influence in 
the selection of the judge and his con- 
tinuance in office. In the larger metro- 
politan districts it may be surmised that 
the lawyers would very quickly be di- 
vided upon into groups controlled by 
the leaders of the political organizations, 
if those leaders determined to keep con- 
trol of the appointment of judges. 

Appointment by the governor di- 
rectly, as in Maine, New Hampshire, 
Massachusetts, Connecticut, New Jersey, 
Delaware, Florida and Mississippi, or 
indirectly, by designating nominees to 
be voted upon, as is now being urged in 
New York State, is better than appoint- 
ment by party leaders. It is conspicu- 
ous and legal. The governor is directly 
responsible to the electorate. It is not, 
however, an ideal method of appoint- 
ment. 

The governor’s responsibility for and 
interest in the due administration of 
justice is remote. Justice by the courts 
is administered by p department of 
government kept separate and indepen- 
dent of the executive. The governor 
ean only affect it through his influence 
with the legislature. In many states 
it is fair to say that the governor has 
no responsibility for the way the courts 
operate. Our state executives are al- 
wavs busy building and keeping in re- 
pair a governor’s political organization, 
which is usually separate from the vari- 
ous local political organizations control- 
ling the name of the party to which the 
governor ostensibly belongs. This build- 
ing and keeping in repair the governor’s 
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political organization is done by ap- 
pointments to office, and the appoint- 
ment to judgeships would undoubtedly 
be used as freely as appointments of 
heads of the state insane asylum and 
penitentiary. Furthermore, our state 
executives have legislative programs and 
are likely to trade appointments for 
support in the legislature at a critical 
moment. 

It has been suggested that appoint- 
ment be by the highest appellate tri- 
bunal of the state, the members of which 
are subject to the electorate. Very 
likely this would be better than the 
present method. It might well be better 
than appointment by the governor, be- 
cause such a court is more responsible 
than the executive for the due admin- 
istration of justice and the members of 
it have a stronger motive for appoint- 
ing fit men, as well as an excellent op- 
portunity for determining the character 
and ability of lawyers. On the other 
hand, there is danger that the judges of 
the most important tribunal of the state 
may become subject to political pressure 
and incur political animosities by rea- 
son of the exercise of the power in ques- 
tion. Futhermore, responsibility for 
selection is not concentrated. 

The least objectionable method of ap- 
pointment and the one which promises 
the most, is that of vesting the appoint- 
ing power in an elective chief justice 
who is given large powers over and re- 
sponsibility for the way in which the 
court operates. Such an appointing 
power would be legal and conspicuous 
to a marked extent. It would be sub- 
ject directly to the electorate. It would 
be in the highest degree responsible for 
the due administration of justice and in- 
terested in the efficiency of the court. 

The plan is plainly an application of 
short ballot principles to the judiciary. 

A precedent for this method of select- 
ing judges exists in New Jersey. There 
the chancellor for the state at large, 
who is appointed by the governor with 
the approval of the senate, for a term 
of seven years, is given power to ap- 
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point his vice chancellors to the number 
of seven, each for a term of seven years. 
This seems to have worked admirably in 
building up a court with an able and 
effective corps of judges. 


The following extract from the letter 
of Mr. Charles H. Hartshorne, of Jer- 
sey City, N. J., to the author dated 
November 4, 1912, explains the plan of 
administering the chancery jurisdiction 
in New Jersey: 


The cofistitution of New Jersey provides 
that “The Court of chancery shall consist 
of a chancellor.”” The chancellor is ap- 
pointed by the governor with the approval 
of the senate, for a term of seven years. 
He is usually reappointed, though it is an 
open question whether this office is an 
exception to the custom that judicial offi- 
cers of the superior courts shall be re- 
appointed, regardless of their political 
affiliations, so long as they are capable of 
giving efficient service. That custom has 
resulted in our having upon the bench of 
the higher courts, judges who have served 
for very long periods—twenty-five years 
and upwards. 


A number of years ago, the work of the 
court of chancery having become too great 
for one judge to dispose of, a statute au- 
thorized the appointment by the chancellor 
alone (without confirmation by any other 
authority) of a vice-chancellor, as assist- 
ant. By further statutes, the number of 
these was increased to seven. The court 
now consists of a chancellor and seven 
vice-chancellors, who sit separately in dif- 
ferent parts of the state. The vice-chancel- 
lors are appointed for seven-year terms. 
That bench is generally regarded as the 
strongest in the state and has given entire 
satisfaction to the bar and to the public. 


The vice-chancellors hear interlocutory 
motions in nearly all cases under a stand- 
ing rule of the court, but they conduct 
trials and final hearings only upon an order 
of reference from the chancellor. After 
trial they write.the opinion of the court, 
which is usually reported, and advise the 
decree, which is then signed by the chan- 
cellor. No appeal lies from their decree to 
the chancellor but all such decrees may be 
appealed directly to the court of errors 
and appeals. 

Theoretically, the vice-chancellors are 
merely referees who report and advise the 
chancellor, the decree being made by him 
upon their report. In actual practice, how- 
ever, they are members of the court of 
chancery, in fact (but not in form), mak- 
ing the final decree of that court. 


The system has worked very satisfac- 
torily in respect to the character and at- 
tainments of the members of that bench, 
but the work of the court in populous 
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cities is a good dealin arrear. This is due 
to the volume of business having outgrown 
the number of vice-chancellors. 


Il. 

METHODS OF RETIRING JUDGES 

Judges while in office may be retired 
in several well recognized ways. The 
most difficult is by impeachment. The 
federal constitution permits the retire- 
ment of judges only by this method. On 
the other hand, the English judges are 
subject to be removed not only by im- 
peachment, but by the mere address of 
both houses of parliament. Such an 
address may be made upon the mere 
majority vote of each house. No trial 
is required and no cause for removal 
need be shown. This places every Eng- 
lish judge at the mercy of the ministers 
in power, at least so far as the vote of 
the House of Commons is concerned. 
Since the Lord Chancellor is a member 
of the cabinet in power he has a very 
real disciplinary authority over every 
English judge, for the Lord Chancellor 
is in a position to bring the conduct of 
any judge before the cabinet and to 
force a vote to recall the judge in the 
House of Commons. This is the English 
equivalent for the popular recall of 
judges. It is a recall initiated by the 
representatives of the electorate, sub- 
ject to the veto of the House of Lords. 

Massachusetts has had for many years 
a constitutional provision providing for 
the retirement of any judge by the gov- 
ernor, upon an address of both houses 
of the legislature. 

The Illinois Constitution permits the 
(general Assembly, for cause entered’ on 
the journals, upon due notice‘and op- 
portunity of defense, to remove from 
office any judge upon concurrence of 
three-fourths of all the members elected 
of each house. 

Where the so-called election of judges 
at regular intervals prevails, and where 
party organizations are strong and sub- 
ject to a few leaders, we have developed 
naturally enough a system of recall by 
the extra-legal appointing power, 


namely, the party organization leaders. 
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In theory the periodical election of 
judges is supposed to afford an outraged 
people a chance to cast from the bench 
a person unworthy to administer judi- 
cial power. What in fact happens is 
this: Our judges are not subject to a 
recall merely, but to a progressive series 
of recalls. They are subject to recall 
by the party organization leaders, who 
may refuse a nomination at the time of 
an election. Instances are not wanting 
where this has been done. If the judge 
secures the nomination he may be re- 
called by a wing of the organization 
knifing it at the polls. He may be, and 
frequently is, recalled by reason of an 
upheaval upon national issues which has 
nothing to do with his exercise of judi- 
cial power. In the case so rare that it 
is difficult for lawyers with a consider- 
able experience at the bar to remember 
it, a judge is actually recalled because 
of popular dissatisfaction with him. In 
a word, in order to give the people a 
chance on a special occasion to recall 
a judge because he is undesirable, we 
have exposed the judge to recalls from 
the most objectionable sources, and made 
his tenure dependent upon conditions 
which have nothing whatever to do with 
his qualifications as a judge. 

The gross evils of the present system 
of recall by the party organization 
leaders, growing out of the application 
of the so-called elective plan, has given 
rise to the following suggestions: All 
judges when selected, and no matter how 
they are selected, should hold for an 
indeterminate period, subject, however, 
to be retired by popular vote in either 
one of the following ways: First, by 
the submission of the judge’s name on 
a separate ballot at periodic intervals— 
let us say at the end of a three-year 
period from the time he first takes of- 
fice; at the end of a nine-year period 
after he first takes office, and again at 
the end of an eighteen-year period after 
he first takes office. At such election the 
only question submitted to the electorate 
should be: ‘‘Shall the judge be con- 
tinued in office?’’ Second, by the sub- 
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mission of the judge’s name to popular 
vote at any time upon the initiation of 
a recall election by petition, the only 
question at such election being: ‘‘Shall 
the judge be continued in office?’’ 

It is clear that the periodic submis- 
sion of the judge’s name to the elector- 
ate to vote on the question whether he 
shall be continued in office, adopts all 
that is valuable in the elective system 
in the way of popular control of judges. 
At the same time it lessens the retiring 
power of the party organization leaders 
as such. Why anyone who has lived 
under the so-called elective system of 
judges for years should be*worried by 
such a plan of recall as a dangerous 
innovation is a mystery to me. Person- 
ally I would much prefer the periodic 
submission of the judge’s name to the 
electorate with the question: ‘‘Shall 
he be continued in office?’’ to the sub- 
mission of the same question at any time 
upon a recall election being initiated by 
petition. My fear is that for every time 
the electorate really wished to use the 
recall, which might be initiated at any 
time, there would be a hundred times 
when powerful political organization 


leaders, by its use, or threatened use, 
would 


seriously interfere with the 
proper exercise of the judicial function. 
III. 


A CONSTRUCTIVE PROPOSAL 


Now let us see if we cannot, by com- 
bining with the best method of selecting 
judges, methods of retiring judges 
which will make a practically acceptable 
plan. 

The method of selecting judges which 
promises most is that of conferring the 
appointing power upon a chief justice 
of the district in which the judges regu- 
larly sit. This chief justice must be 
directly subject to the electorate, that 
is, he must be elected at short intervals 
—let us say, every four or six years. 
He must also be in the highest degree 
interested in and responsible for the 
administration of justice by the court 
or courts of the district. This means 
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that he must have large administrative 
powers over the activities of the as- 
sociate judges. The chief justice should 
be subject to retirement by impeachment 
and some form of legislative recall. The 
fact that he faces an election every four 
or six years means that he is periodically 
subject to recall by the electorate at 
those times. To this might conceivably 
be added the recall by popular election 
initiated by petition at any time. In- 
deed there can be no valid objection to 
the widest popular control of the power 
which appoints the judges and the 
power which oversees and directs the 
administratton of justice by the courts. 
This is all that the popular recall of 
the chief justice would mean. The 
chief justice would not be able to per- 
form as much judicial work as an as- 
sociate judge of his court. He would 
have too many administrative duties. A 
recall election would most likely make 
an issue of his’ use of the appointing 
power and his administration of the 
court, rather than any particular deci- 
sion. 

Each associate judge appointed by 
the chief justice should hold for an in- 
determinate period. The chief justice 
would only fill vacancies which occurred 
during his comparatively short tenure. 
This would mean, of course, very few 
appointments during each term of office 
of the chief justice. Until all the judges 
had been appointed it would, of course, 
be advisable that the system of appoint- 
ment should come in gradually. That 
could be accomplished by providing that 
the chief justice should not fill more 
than one-third or one-fourth of all the 
judgeships by appointment during any 
single four or six-year term. 

The associate judges so appointed by 
the chief justice should be subject to be 
retired by impeachment; by some form 
of legislative recall, and by popular 
vote at periodical elections, at which the 
only question submitted would be: 
‘*Shall the judge be continued in of- 
fice?’’ Such election should be held, as 
already suggested, preferably three, 





OF THE 
nine and eighteen years after the judge’s 
appointment. That would mean three 
submissions in eighteen years, which is 
exactly what each judge now undergoes 
if his term is one of six years. 

Giving Chief Justice Power 

What are the objections to such a 
plan and how are they answered? 

It will be objected that to give the 
chief justice the power to appoint as- 
sociate justices is to.lodge too much 
power in one man. But the power is 
not so extensive as it at first appears. 
The chief justice can only fill vacancies 
which occur during his term of office. 
And until all the judges are appointed 
no chief justice should be permitted in 
his term to appoint more than one- 
fourth or one-third of the total num- 
ber of judges in the court. Then it 
must not be overlooked that the chief 
justice is answerable directly to the elec- 
torate at short intervals and may, if 
thought necessary, be made subject to 
popular recall at any time. 

It will no doubt be feared that the 
chief justice will fall under the influence 
of the party organization leaders and 
hence will exercise his power of appoint- 
ment as directed by them. This, how- 
ever, will not frighten. anyone who 
realizes that judges are now appointed 
wholesale directly by the same party 
organization leaders. When the truth 
about the present method of appoint- 
ment is faced it will be realized that the 
public will be much better served by a 
few appointments by a chief justice who 
is under the control of the party leaders 
than by wholesale appointments by these 
same party leaders direct. The power 
of the chief justice is so conspicuous and 
his responsibility for the due adminis- 
tration of justice so great, that he would 
be forced to try to persuade the party 
leaders to let him appoint some men of 
superior talents. 

The chances, however, are that the 
chief justice would be so important and 
conspicuous an officer and his power 
such that his nomination and election 
would have to be much more fully .con- 
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sidered than is the case where the party 
leaders appoint to a nomination and 
seek the election of an obscure member 
of a bench composed of a considerable 
number of judges. Necessarily, there- 
fore, the chief justice would generally 
possess a fair degree of independence, 
and this would be reflected in his ap- 
pointments. ' 

The independence of the chief justice 
may be further increased by a provision 
which permits him on his own motion to 
remain one of the associate judges of 
the court after he has failed of re-elec- 
tion as chief justice. The obvious ob- 
jection to this is that we should have an 
associate judge who had been disap- 
proved at the polls. But the issue in an 
election for chief justice would be po- 
litical and not personal or judicial. It 
would go to the exercise of the adminis- 
trative powers conferred upon the chief 
justice and the power of appointment. 
Not onee in many times would it go to 
the chief justice’s ability to serve as a 
judge. Therefore repudiation at the 
polls would not be at all inconsistent 
with the chief justice remaining as one 
of the associate judges.of the court. As 
such he would be assigned to duty by 
the incoming chief justice and would 
be subject to have his name submitted 
at the end of a three year period to the 
electorate with the question: ‘‘Shall 
he be continued in office?’’ It would 
seem, on the whole, that the gain in in- 
dependence on the part of the chief jus- 
tice would be greater than the danger 
of having, for three years even, an un- 
desirable associate judge. 

All fear of the chief justice having 
too much power and using it badly 
should be dissipated by the provision 
made for his retirement by impeach- 
ment, legislative recall and frequent 
election (which is equivalent to a recall 
by the electorate at regular intervals), 
and perhaps the recall initiated by peti- 
tion at any time. 

It will, no doubt, be feared that the 
appointed judge during good behavior 
will suffer from lack of responsibility to 


143 


the electorate for the way he exercises 
his judicial power. This is very clearly 
prevented, however, by the provision for 
the submission of the judge’s name to 
the electorate at intervals of three, nine 
and eighteen years from the date of ap- 
pointment, with the question: ‘‘Shall 
he be continued in office?’’ This in 
effect makes the judge’s appointment 
for a probationary period of three years, 
after which time his record is submitted 
to the voters. If approved, he holds for 
six years. If approved the second time 
he holds for nine years, and if approved 
the third time he holds until his retire- 
ment by death, resignation or reaching 
an age limit. If this is not sufficient 
popular control, it is possible to take 
the further step of making each judge 
subject to a recall at any time at a recall 
election initiated by petition. Person- 
ally, as I have already stated, I think 
it unnecessary to go so far, and that in 
going so far these & great danger to the 
independence of the judge from the 
threatened exercise of the reeall election 
by those whose interests are inimical 
to the proper administration of justice. 

Perhaps you still fear that the ap- 
pointed judge, even when his name 
must go before the electorate, will be- 
come arbitrary in his conduct towards 
lawyers and their clients. The reason, 
however, for such arbitrariness on the 
part of the judges is not that they have 
been appointed so much as because they 
are left without any authority over 
them, which is responsible for the way 
they act and the sort of work they do. 
The best preventive of arbitrariness, 
apart from the submission of judges to 
the electorate, is the fact that there is a 
chief justice over them with large 
powers as to where the judge shall sit 
and what sort of eases he shall hear. 
An ugly disposition on the part of a 
judge can be more effectually disci- 
plined through the power of such a chief 
justice than in any other way.. The fact 
that judges are part of an organization 
with a chief over them who is respon- 
sible to some extent for their behavior, 
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and the esprit de corps of the court as a 
whole, are important safeguards against 
arbitrariness and lack of judicial tem- 
per on the part of individual judges. 

In a metropolitan district where the 
judges are many and the dockets long, 
the judges will sit in different divisions 
for handling special classes of litigation. 
There would probably be an appellate 
division, a chancery division, a common 
law division and a criminal causes di- 
vision. Each would have a presiding 
justice and the several presiding jus- 
tices and the chief justice would form 
a judicial council or executive committee 
with powers of management of the court 
as a whole, which were not delegated to 
the chief justice alone. Among other 
powers such a judicial council should 
have power to hear complaints against 
judges and to discipline them by public 
or private reproval. It would be en- 
tirely feasible to give such council 
power, upon a trial and for cause shown, 
to remove from office any judge except 
the chief justice. The causes for such 
removal should be general, such as in- 
efficiency, incompetency, neglect of duty, 
or conduct unbecoming a judge. A 
small part of the above powers would 
free judges from all tendencies to ar- 
bitrariness or ill-treatment of lawyers 
and litigants. 

I hear you say, however, that the con- 
structive suggestion that judges be ap- 
pointed by a chief justice is novel and 
fanciful to the last degree; that no state 
has ever adopted it. and probably never 
will. You remember, however, that in 
New Jersey the principle has been 
carried out with regard to the chancery 
judges. The chancellor is appointed by 
the governor for seven years. The 
chancellor appoints his associates or 
vice-chancellors. The American Judi- 
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cature Society, which has been working 
out model acts for a court in a metro- 
politan district and a state-wide plan of 
courts, has adopted tentatively for both 
acts this plan for selecting and retiring 
judges. 

I might remind you also that half a 
dozen years ago the lawyers had prac- 
tically never heard of the plan of giving 
to the courts the power to make rules 
of practice and procedure. Today no 
other method is seriously advocated. 

The courts are under fire. They are 
justly under fire because for a century, 
during which we have passed from a 
primitive frontier society to a complex 
industrial civilization, the instruments 
for administering justice have remained 
substantially as they were when first 
projected into a wilderness or upon the 
plains. Not a change has been made 
to meet the complex social conditions 
in which we now find ourselves. We 
are half a century or more behind in the 
organization of our courts; in our 
methods of selecting and_ retiring 
judges; in our practice and procedure, 
and in the organization of our Bar. No 
institution can hold up its head under 
these conditions. No body of men, how- 
ever, able individually, can secure re- 
spect for an instrument of government 
which is so far out of date and has 
operated so long in such changing con- 
ditions without reorganization and im- 
provements. It is of vast importance, 
if our judicial system is not to crumble 
to complete decay, that new constructive 
plans be founded upon sound principles 
and that they be not weak and half- 
hearted tinkering with an old machine, 
but far-reaching enough and_ bold 


enough, to construct a new machine de- 
signed to meet the needs of a great 
people. 
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PART VI 
SELECTION AND RETIREMENT OF JUDGES 
(A) SELECTION OF THE, CHIEF JUSTICE 


Sec. 85. Term of office of the Chief 
Justice and date of election.] The term 
of office of the Chief Justice shall be 
eee years. An election for Chief Jus- 
tice shall be held upon the Tuesday next 
after the first Monday in November, 19... 
A new election shall be held on the Tues- 
day after the first Monday of November 


re years thereafter, to fill the 
said office for the term of...... years suc- 
ceeding. 


The term of office for Chief Justice should 
be not more than six years. He should 
come before the electorate at fairly fre- 
quent intervals, but not oftener than 
once in four years if he is to be allowed 
time to develop a policy. 


In the above section the time of election is 
for the sake of definiteness placed at 
the usual time for the general fall elec- 
tion for state and national offices. It is 
not intended, however, to make any rec- 
ommendation as between the election 
for Chief Justice held at this time and 
a special judicial election held at some 
other time in the year. It is only sug- 
gested that in case the time of election 
be placed in the fall the ballot be sepa- 
rate and contain only the names of can- 
didates for Chief Justice. 


Sec. 86. Special election for Chief Jus- 
tice when vacancy occurs.] If the office 
of Chief Justice shall become vacant dur- 
ing said term of........ years and more 
than one year prior to the expiration o: 
said term, then 


1. A special election shall be held to 
fill the office of Chief Justice during the 
remainder of the unexpired term. 


2. The time for holding such special 
election shall be determined by the proc- 
lamation of the Governor of the State, 
filed with the Secretary of State, but not 
less than sixty days after the time when 
such office of the Chief Justice shall 
become vacant. 


3. Nominations for the office of Chief 
Justice at such special election and the 
mode of conducting the same shall be in 
accordance with the provisions of this Act, 
as nearly as may be, for the nomination 
and election of Chief Justice. 





*A part of the proposed State-wide Judi- 
ecature Act, the first part of which was pub- 
lished in the Journal for December, 1927. 
Both parts of the Act have been reprinted in 
this manner to supply the popular demand 
for our Bulletin VII-A, now out of print. 


Sec. 87. Acting Chief Justice.] In the 
absence of the Chief Justice or during the 
vacancy of his office, 


1. The judge of the Supreme Court 
division of the Court of Appeal who has 
had the longest continuous period of serv- 
ice as a member of said court, shall be the 
acting Chief Justice. 


2. In case two or more have the same 
period of service then it shall be deter- 
mined by lot which shall be the acting 
Chief Justice. 

3. Such acting Chief Justice shall have 
all the powers, duties and privileges of 
the Chief Justice, except the power herein- 
after conferred upon the Chief Justice, to 


fill vacancies among the judges. by 
appointment. 
Sec. 88. Qualifications for office of 


Chief Justice.| No person shall be eligible 
for the office of Chief Justice, 


1. Unless on the day of election he 
shall be a. At least thirty-five years of age, 
and; b. Not over sixty-five years of age, 
and; c. A citizen of the United States; 


2. .Nor unless he shall a. Have resided 
in the State for ten years, and; b. Been 
during that time either engaged (1) In 
active practice at the bar, or (2) In the 
discharge of the duties of a judicial office, 
or (3) In one of said occupations a por- 
tion or portions of such time and in the 
other the remaining portion or portions 
of such time. 


A nice question is raised concerning the 
privilege of a sitting judge to become a 
candidate for the office of Chief Justice. 
It is obvious that the public would be 
likely to look to the bench for candi- 
dates for this office. Often a Chief Jus- 
tice seeking re-election would find his 
principal opposition from among mem- 
bers of his own organization. Such 
rivalry might conceivably interfere with 
that unanimity and good feeling which 
should exist for the best interests of 
the court, 

The remedy lies in requiring the sitting 
judge who aspires to the office of Chief 


Justice to resign a reasonable time 
before nomination. 
But this is a drastic provision, in most 


instances equivalent to barring judges 
from such candidacy. While it would 
make for harmony in the judicial estab- 
lishment it would deprive the public of 
much good material for the office of 
Chief Justice and would virtually cut 
off the possibility of promotion to the 
highest position in the service. 

In favor of freedom of candidacy it may 
be said that there is good reason to 
expect a high degree of self-respect on 
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the part of a Chief Justice and a sitting 
judge who may become candidates for 
the same office. Both would be on their 
good behavior from the very nature of 
the case. Any attempt on the part of 
the judge to embarrass the administra- 
tion in an effort to prejudice his rival 
would have an opposite effect, and aly 
hazing of the judge by his superior, by 
giving him undesirable assignments, 
would be equally ineffectual. 


On the whole the latter arguments seem 
the more impressive. 


Sec. 89. Nomination and election of 
Chief Justice.] (See the following com- 
ment.) 


NOTE ON NOMINATION AND ELECTION OF CHIEF 
JUSTICE 


INTRODUCTORY 


Any fair mode of election for the Chief 
Justice is consistent with the plan of 
the act here presented. The office of 
Chief Justice is so conspicuous and 
important that whatever mode of elec- 
tion be adopted unusual efforts will 
probably be made by the electorate to 
fill it properly. Even if partisan nomi- 
nations and elections be used and extra- 
legal government by party bosses be 
strong, the chances are that the popular 
desire must be so far respected that the 
office will in the long run be fairly well 
filled. What is the best method for the 
election of a Chief Justice is the same 
question, whieh arises in regard to the 
election of other officers. It belongs to 
the general science and art of elections 
and not to that of judicial organization. 
For these reasons it seems best to direc- 
tors of the Society that they should not 
undertake to put forward any one plan 
of nomination and election in prefer- 
ence to others. Various methods are 
presented in Bulletin IV-A, Amer. Jud. 
Soc. 


Sec. 90. Chief Justice not re-elected to 
have privilege of remaining as one of the 
judges of the court.] Any Chief Justice 
who shall not succeed himself as Chief 
Justice at the expiration of any full term 
Gaividenn years (whether he shall have 
served the full term or merely the remain- 
der of an unexpired term, and whether he 
shall have been a candidate for re-election 
or not), may, by so expressing his inten- 
tion in writing to his successor as Chief 
Justice within thirty days after the elec- 
tion, become one of the judges of the Gen- 
eral Court of Judicature upon the same 
terms as to tenure, removal and transfer 
as associate justices of the Court of 
Appeal and the judges of the Superior 
Court, and shall be assigned by his suc- 
cessor in the office of Chief Justice to 
serve a. in the Supreme Court division of 
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the Court of Appeal in place of any mem- 
ber thereof absent through illness or for 
any other cause, b. or regularly, as a 
judge of any additional branch of the 
Court of Appeal, c. or in a division of the 
Superior Court; prorided, however, that 
so long as this section shall operate to 
increase the total number of associate 
justices of the Court of Appeal above 
<i einai , or keep the same at......, or 
shall operate to increase the total number 
of associate judges of the Superior Court 
ae , or keep the same at...... , 
no vacancies among the associate justices 
of the Court of Appeal or among the asso- 
ciate judges of the Superior Court, as the 
case may be, shall be deemed to have 
occurred. 


This section permits any Chief Justice not 
re-elected to become an associate judge 
of the court upon his own motion. It 
will at once be said that this permits a 
man to remain a judge of the court 
whom the people have repudiated for 
reasons impugning the character and 
standing of the judge. We all know, 
however, that in the long run few, if 
any, judges ever fail of re-election 
because their character and standing 


are condemned by the electorate. Quite 
the contrary is the fact. Judges of the 
highest standing personally fail of 


re-election because of various political 
reasons which have nothing to do with 
their efficiency in office. The Chief Jus- 
tice of the state would have an office of 
such importance from a political point 
of view in the larger sense that retire- 
ment by failure to be re-elected would 
even more generally than now merely 
indicate the loss of power of the party 
to which the chief justice belonged. It 
would not, except perhaps in the rarest 
case, indicate any unfitness or personal 
disqualification of the Chief Justice 
himself. 


A Chief Justice, however, who failed of 
re-election and became a member of the 
court, must, like other associate judges, 
be assigned by the succeeding Chief Jus- 
tice and must have his name submitted 
to the electorate at the end of three 
years to say whether he shall be contin- 
ued in office or retired (see Sec. 93a). 
The public is amply safeguarded from 
the activities of a Chief Justice who is 
retired because of an actual want of 
public confidence in him personally, by 
the succeeding Chief Justice’s power of 
assignment and also by the provision 
for the retirement of the ex-Chief Jus- 
tice by popular vote at the end of the 
three year period. 


I 


co 


is believed that the above section 90 
would give to every Chief Justice a 
degree of independence while holding 
office which would go far toward enab- 
ling him to make the best selection of 
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associate judges. Without such a pro- 
vision protecting the Chief Justice in a 
continuance of his activites as a judge 
after failure to be re-elected Chief Jus- 
tice, there would be strong incentives 
toward currying favor with the political 
machine by taking its orders, or build- 
ing up one which would protect him in 
his office. 


Sec. 91. Commission and oath of Chief 
Justice.] The [here name the officers hav- 
ing in charge the conduct of the election 
of Chief Justice] shall forward a certifi- 
cate of the election of the person elected 
Chief Justice to the governor of the state 
and the commission of the Chief Justice 
shall thereupon issue under the hand of 
the governor and the seal of the state. 

Upon taking office the Chief Justice 
shall subscribe to the following cath of 
office, which shall be administered to him 
by the governor of the state: [The usual 
oath.] 


(B) SELECTION OF JUSTICES OF THE COURT OF 
APPEAL 


Sec. 92. Selection of Justices of the 
Supreme Court Division of the Court of 
Appeal.] Whenever the office of an asso- 
ciate justice of the Court of Appeal sitting 
in the Supreme Court Division shall 
become vacant, a justice may be appointed 
thereto by the Chief Justice 


1. From among the first judges uf the 
Supreme Court as created by the Constitu- 
tion, whether the term of any such judge 
shall have previously expired or not, or 

2. From among those eligible to said 
office, according to the provisions of the 
Constitution, who have served as judges 
of the Superior Court for not less than one 
year. 


Sec. 93. Selection of other Justices of 
the Court of Appeal.] Whenever the 
office of any other associate justice of the 
Court of Appeal shall become vacant, a 
justice may be appointed thereto by the 
Chief Justice 


1. From among the first justices of the. 


Court of Appeal, whether the terms of any 
such justices shall have previously expired 
or not; or 

2. From among those judges of the 
Superior Court who have served as judges 
in that court for not less than one year. 


This prevents appointments to the Court 
of Appeal directly from the bar. It 
requires some service in the trial court 
on the part of every judge who goes to 
_the Court of Appeal. 

This is a wise provision. Reviewing of 
records of trials has tended in our 
American Courts to become too aca- 
demic. Errors are discovered by a proc- 
ess of academic analysis and are then 
magnified into reasons for a new trial, 
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particularly in cases tried by a jury. 
This has developed to some extent, at 
least. because of the lack of experience 
of judges in the court of last resort with 
the conduct of trials from the bench and 
the academic habit of mind in the con- 
duct of appeals by members of the bar. 
Some experience in the trial courts by 
men who sit on appeals should be 
demanded as an antidote to the purely 
academic habit of mind. 


At the same time, the section, as drawn, 
leaves the way open for a sufficiently 
quick promotion from the trial court to 
the court of appeal, so that a lawyer 
who is specially wanted for the Court of 
Appeal could be secured. 


Sec. 93a. Tenure of Justices of the 
Court of Appeal.] Any judge duly 
appointed to be a justice of the Court of 
Appeal under this act shall hold office as 
such justice for the same period that he 
would have held office had he continued to 
be a judge of the Superior Court, and 
shall, as hereinafter provided, be subject 
to the same election at the end of that 
term and at the end of any further term 
or terms that he would have been subject 
to if he had remained a judge of the 
Superior Court; and the consequences of 
such election or elections with respect to 
defeating him, or electing him to the office 
of justice of the Court of Appeal shall be 
such as are hereinafter provided. 


(C) SELECTION OF ASSOCIATE JUDGES OF THE 
SUPERIOR COURT 


Sec. 94. Persons eligible to be Associ- 
ate Judges.] No person shall be eligible 
for the office of associate judge of the 
Superior Court 


1. Unless on the day of appointment 
he shall be a. not over sixty years of age, 
and b. a citizen of the United States; 

2. Nor unless he shall a. have resided 
for not less than one year in the district of 
the division to which he is assigned upon 
his appointment, and b. shall have been 
engaged (1) in active practice at the bar, 
or (2) in the discharge of the duties of a 
judicial office, or (3) in one of said occu- 
pations a portion or portions of such time 
and in the other the remaining portion or 
portions of such time. 

NOTE ON ELIGIBLE LIST 
The effort ta secure good material for 
judges is not very different from the 
effort to secure technical skill in other 
branches of the public service. Yet the 
idea of holding civil service examina- 
tions for the purpose of securing an eli- 
gible list from which to appoint soine at 
least of the rank and file of judges 
would probably not prove satisfactory. 

The qualifications of a judge are not to 

be discovered by any such rough single 
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test as a civil service examination. 
They can only be ascertained by, the 
close observation by experts of a profes- 
sional career in which the individual is 
brought constantly to the test in the 
handling of litigation in the courts. 
This at once suggests that if any eli- 
gible list is to be made up it should be 
done by the vote of the Judicial Coun- 
cil. This body is composed of the Chief 
Justice, the Presiding Justices of the 
divisions of the Superior Court and the 
Presiding Justice of the County Courts, 
and two judges appointed by the Chief 
Justice. Here we have a committee 
admirably adapted to canvass the stand- 
ing of lawyers appearing in the differ- 
ent divisions and branches of the court. 
Furthermore, the members of the Judi- 
cial Council are vitally interested in 
having the court and the different divi- 
sions recruited from the best material 
available. Why, then, should not a 
public eligible list be created and mem- 
bers of the bar appointed to it by the 
Judicial Council? 


To give those securing places on the list a 
proper distinction the members should 
be limited to twice as many as there are 
judges in the court. If the functional 
plan of organization were adopted 
there might be a separate list for each 
division of the Superior Court composed 
of three or four times as many names 
as there are judges in the division. 
Only those should be qualified to go 
upon such eligible lists as were quali- 
fied to be appointed a judge of the court 
and who were willing to accept a posi- 
tion as such judge if appointed. Vacan- 
cies in these lists should occur by death 
or resignation of the appointees or by 
reason of their failure to continue to 
comply with the rules qualifying them 
for appointment, or by vote of the Judi- 
cial Council. Then in order to give the 
eligible list a proper standing it should 
be provided that every other or even 
every third appointment by the Chief 
Justice of a judge in any division 
should be made from the eligible lists 
for judgeships for that division. 


Such a scheme would probably provide a 
list of men of ability, from which selec- 
tions could be made. It is not improb- 
able that with such a list constantly 
before the lawyers and the public, a 
Chief Justice would hesitate to go out- 
side of it for any of his appointmeuts, 
unless there were very good cause for 
so doing. Such a plan would also oper- 
ate to give a Chief Justice an influence 
over his successor’s appointments to the 
bench, since the successor would very 
likely be obliged to select some judges 
at least from an eligible list which had 
been filled by a preceding Chief Justice 
and Judicial Council. It would also 
give the Presiding Justices an opportu- 
nity legally to express their wishes and 
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preferences as to who should be given 
places in the different divisions of the 
court. Furthermore, the creation of 
such an eligible list would introduce a 
valuable element of promotion at the 
bar. It would result, if successful, in 
the designation of men of special fitness 
in the handling of litigation before the 
different divisions of the court. 


The number of districts have been left 
blank. Since the number of judges of 
the Superior Court in a given state can- 
not be known in advance, it is clear 
that the number of judges from each 
district must also be left blank. It is 
suggested, however, that the districts 
should be kept large so that the num- 
ber of appointments from each district 
may be numerous. If there be thirty 
Superior Court judges it is suggested 
that three districts with ten judges 
from each would be satisfactory and 
that there should be no more than five 
districts with six judges from each. 
Such an arrangement would retain the 
tradition of representation and yet give 
a reasonably wide range of choice to 
the appointing power. If the districts 
be made too small with one or two 
judges from each, the appointing power 
is likely to be so hampered that fre- 
quently unsatisfactory appointments 
would result without any fault of the 
appointing power. For instance, the 
condition is not unknown of counties or 
circuits which have no lawyers who 
stand out as good judicial possibilities, 
while in other counties or circuits with 
a less population several lawyers of 
excellent capabilities for judicial work 
will be found. These actual and inevit- 
able inequalities would be _ entirely 
ignored if the districts were made too 
small and the choice of the appointing 
power thereby too much restricted. 


Sec. 95. Selection of Associate age | 
Whenever the office of associate judge o 
the Superior Court shall become vacant, a 
new judge may be appointed thereto by 
the Chief Justice, subject, however, to the 
following restriction: 


Until the entire body of judges of the 
said Superior Court shall have been 
appointed by the Chief Justice as herein 
provided, no Chief Justice during any sin- 
gle term of his office shall fill by appoint- 
ment more than [here insert ‘‘one-fourth”’ 
if the Chief Justice holds for four years 
and “one-third” if the Chief Justice holds 
for six years or more] of all the associate 
judgeships in the Superior Court. ‘The 
vacancies occuring which under this act 
cannot be, or which within ninety days 
from the time such vacancy occurs are 
not, filled by the appointment of the Chief 
Justice, shall be filled by election from the 
Circuit [or District] in the manner and 
for the term provided by law before the 
taking effect of this act, and the incum- 
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bent shall receive his commission and 
take his oath of office as provided by law 
before the taking effect of this act. 


NOTE ON SELECTION OF JUDGES OF THE COURT OF 
APPEAL AND SUPERIOR COURT 


The act proposed so far as it embodies the 
principle of unification of courts and 
the organization of the single court so 
created, does not depend upon any 
method of selecting and retiring judges 
different from that which now exists in 
any particular jurisdiction. If that 
plan be appointment by the governor, 
and it gives satisfaction, it should of 
course be retained. If the plan be elec- 
tion at frequent intervals, and that 
gives satisfaction, it should be retained. 
But if appointment by the governor 
does not give satisfaction, and, at the 
same time popular election is not 
favored, or if elections at fairly fre- 
quent intervals, are not producing satis- 
factory results, and distrust is felt for 
executive appointments, the plan of 
appointment by the elective Chief Jus- 
tice as worked out in the proposed act 
is suggested. 


Section 95 of the act presented provides 
that this system shall be introduced 
gradually. Only one-fourth or one- 
third of the total number of judges can 
be appointed during a single term of 
office of any Chief Justice. The remain- 
der continue to be selected as before 
the proposed act until all have been 
appointed under the act. It might be 
well to so arrange the terms of the 
judges who still continue to be elective 
under the former system, that one 
place, or as few places as_ possible, 
would become vacant at one time. In 
this way each Chief Justice near the 
commencement of his term wovl]d not, 
upon his first opportunity for making 
appointments have an occasion to fill all 
the places which he was entitled to fill 
by appointment. The same_ result 
might be obtained by altering the act 
presented so that the Chief Justice 
must distribute his appointments not to 
exceed one-fourth or one-third of the 
total number of judges, as the case may 
be, equally over his entire term of office. 
He might be prohibited from filling by 
appointment more than one-half of the 
places which he was so entitled to fill 
during each two years of his holding of 
the office of Chief Justice, if he held for 
a four-year term. If he held for a six- 
year term he might be limited to the 
appointment of one-third of the total 
number he was entitled to appoint dur- 
ing each two years of his term of office. 

In considering the expediency of the plan 
that the Chief Justice should exercise 
the power of appointment conferred by 
Section 95 it should be remembered that 
the Chief Justice is elected at short 
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intervals (ante, Sec. 85) and is subject 
to impeachment (post, Sec. 105), Iegis- 
lative removal (post, Sec. 106). The 
associate judges appointed are subject 
to impeachment (post, Sec. 105), legis- 
lative removal (post, Sec. 106), removal 
and discipline by the Judicial Council 
upon a trial for cause (post, Sec. 107), 
and to election by the electorate at reg- 
ular intervals (post, Sec. 115). 


The retirement by impeachment and legis- 
lative removal and the action of the 
electorate at regular intervals, are all 
familiar and commonly provided. The 
retirement and discipline of judges by 
the Judicial Council upon a trial intro- 
duces a new feature. It is, however, 
believed to be important to the com- 
plete success of a court where the heads 
of divisions are placed over the rank 
and file of the judges and where the 
superior officer must have disciplinary 
power and authority over his subordi- 
nates. It will also satisfy the desire of 
the electorate for a method of reaching 
incompetent and inefficient judges by a 
means easier than impeachment or leg- 
islative recall, and more rational and 
just than the recall by popular vote at 


any time. It also furnishes a means of 
curbing arbitrary judicial action, and 
requiring proper judicial conduct 


towards lawyers and litigants. 


(For a fuller explanation of this method 
of selecting judges, see the address by 
Albert M. Kales in this issue on Meth- 
ods of Selecting and Retiring Judges.) 


Sec. 96. Tenure of Judges of the 
Superior Court.] Any judge duly 
appointed a judge of the Superior Court 
shall hold office until the first submission 
of his name to the electorate as hereinaf- 
ter provided: then if he be elected at such 
election he shall hold office until the next 
submission of his name to the electorate 
as hereinafter provided: then if he be 
elected at such election he shall hold 
office until the third submission of his 
name to the electorate as hereinafter pro- 
vided: then if he be elected at such elec- 
tion he shall hold office during good 
behavior or until retired by reason of 
reaching an age limit or otherwise, as 
hereinafter provided. 


The present act has been so drafted that 
the tenure of office of the judges is a 
term for years at the end of which the 
incumbent submits to a non-competitive 
election to determine whether he shall 
succeed himself for another and longer 
term of years. Again at the end of the 
judge’s second and third terms he must 
submit to a similar non-competitive 
election. If successful at all of them he 
is not required to submit to any further 
confirmation by the electorate, but is 
subject to retirement only upon reach- 
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ing an age limit or for actual miscon- 
duct. 

The plan now presented avoids some of 
the objectionable features of successive 
competitive elections at the end of short 
terms, at which the judge who runs to 
succeed himself is subject to be retired 
by popular vote, because the electorate 
does not want him, or because of a vari- 
ety of accidents of politics which have 
nothing whatever to do with his conduct 
in the office of judge. It therefore 
must result, in many localities, in a 
greater security of judicial tenure. 


At the same time the plan proposed does. 
not submit the judge to any popular 
control differing in kind from the popu- 
lar control, which inheres in the com- 
petitive election at the end of a short 
term. At every such election there is 
presented to the voters the general 
question whether they wish the sitting 
judge to be continued in office or not. 
In fact, every effort is made at such 
election to present this as the principal 
issue regardless of the character or 
standing of the opposing candidate. 


If there is to be any direct control of 
judges by the electorate, the plan now 
proposed is the least objectionable. 


Sec. 97. Commission and oath of Asso- 
ciate Judges.] The commission of any 
judge so appointed as aforesaid by the 
Chief Justice, shall issue under the hand 
of the Chief Justice and the seal of the 
Court. 

Upon taking office the judge _ so 
appointed shall subscribe to the following 
oath of office which shall be administered 
to him by the Chief Justice: [The usual 
oath.] 


(D) SELECTION OF JUDGES OF THE COUNTY COURT 
AND DISTRICT MAGISTRATES 


Sec. 98. Who are eligible to be Judges 
of the County Court.] No person shall be 
eligible to be a County Judge or Associate 
County Judge unless 

1. He shall be a citizen of the State, 
and 

2. Shall have been admitted to prac- 
tice and actually practiced therein for not 
less than five years prior to the date of his 
election, and 

3. Shall at the time of his first elec- 
tion to said office be not over sixty years 
of age; provided, however, this section 
shall not apply to the first County Judges 
or the first Associate County Judges pro- 
vided for by this Act. 


Sec. 99. Vacancies—how _filled.] 
Whenever a vacancy among the judges of 
the County Court in any county shall 
occur, the same shall be filled by an elec- 
tion to be held at the next election for 
county officers which shall occur more 
than ninety days after said vacancy; pro- 
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vided, that no vacancy shall be deemed to 
have occurred till the number of judges of 
the County Court in each county shall 
have fallen below that hereinbefore pro- 
vided for each county. 

Said election shall be held in the man- 
ner, aS nearly as may be, as the election of 
j|here name some judge for whom the 
county electorate only voted] at the time 
of the commencement of this Act. 

The Chief Justice may, in his discre- 
tion, appoint some eligible person to serve 
as a judge of the County Court until said 
vacancy shall have been filled as herein 
provided. 


The County Court is designed for all but 
counties except those containing large 
cities, and popular election may be pre- 
sumed to work fairly well in such coun- 
ties. With regard to what is the best 
method of nominating and electing the 
County Court Judges it is impossible to 
dogmatize. The list of possibilities is 
limited and the experience of different 
communities, often operating under the 
same plan, differs. 


1. There is the plan of nominations at 
party conventions and elections where 
the partisan party ballots are used. 

2. There is the compulsory party primary 
and election, at which partisan party 
ballots are used. 

3. There is the nomination by petition, 
free for all, and the election at which a 
non-partisan ballot is used. 

4. There is the plan of a non-partisan pri- 
mary and non-partisan election. At 
both the non-partisan ballot is used. 
This is really a double election plan. 

5. Then there is the plan of non-partisan 
nominations by petition and preferential 
voting. 

6. All the plans above mentioned may 
involve either an election at the time of 
the general election for state and 
county offices or a special judicial elec- 
tion where no other offices are filled. 


Sec. 100. Tenure of Office of Judges of 
the County Court.] Any judge duly 
elected a judge of a County Court shall 
hold office until the first submission of his 
name to the electorate as hereinafter pro- 
vided: then if he be not defeated at such 
election he shall hold office until the next 
submission of his name to the electorate 
as hereinafter provided: then if he be not 
defeated at such election he shall hold 
office until the third submission of his 
name to the electorate as hereinafter pro- 
vided: then if he be not defeated at such 
election he shall hold office during good 
behavior or until retired by reason of 
reaching an age limit or otherwise as 
hereinafter provided. 

Sec. 101. 


Commission and oath.] The 


commission of every County Court Judge 
shall issue under the hand of the Chief 
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Justice and under the seal of the General 
Court of Judicature. 


Upon taking office such judge shall sub- 
scribe to the following oath of office, 
which shall be administered by any person 
authorized to take oaths: [The usual 
oath.]} 


Sec. 102. Qualifications for the office of 
District Magistrate.] Only those persons 
shall be eligible to be district magistrates, 
who 


1. Shall be citizens of the State, and 

2. Shall have been residents a. of the 
county in which they act as District Magis- 
trates not less than five years, and b. of 
the district in said county not less than 
one year. 


Sec. 103. How selected.] When a 
vacancy occurs in the office of District 
Magistrate in any county, the same shall 
be filled by the county board of such 
county subject to the approval of the 
County Judge thereof; prorided, however, 
that no vacancy shall be deemed to have 
occurred among the District Magistrates 
in any county until the number of such 
magistrates falls below that determined as 
hereinabove provided. 


Sec. 104. Removal of District Magis- 
trates. | District Magistrates may be 
removed from office for reasons assigned 
in the order of removal by the Chief Jus- 
tice with the concurrence of the County 
Judge of the county, in which the District 
Magistrate may serve. 


(E) THE RETIREMENT OF JUDGES 


Sec. 105. Impeachment.] Any judge 
of the General Court of Judicature may be 
removed from office by impeachment in 
the manner now or hereafter provided by 
law for impeachments. 


Sec. 106. Removal of judges by Gen- 
eral Assembly.] The General Assembly 
may, for cause entered upon its journals, 
upon due notice given and opportunity for 
defense, remove from office any judge of 
the General Court of Judicature, upon the 
concurrence of two-thirds of all the mem- 
bers elected of each house. 


The Massachusetts plan of legislative 
removal is more drastic. Under the 
constitution of that State the Governor 
may remove any judge from office upon 
an address by both houses of the legis- 
lature. (Mass. Constitution, Ch. 3, Art. 
1.) The same provision substantially 
appears in the English Judicature Act 
of 1873, Sec. 5. 


Sec. 107. Power of the Judicial Coun- 
cil to remove and discipline judges.] The 
Judicial Council hereinbefore mentioned 
shall have power. 


1. To remove from office any judge of 
the General Court of Judicature, except 
the Chief Justice and the associate jus- 
tices of the Supreme Court division of the 
Court of Appeal, for a. inefficiency, b. 
incompetency, c. neglect of duty, d. lack 
of judicial temperament, e. conduct unbe- 
coming a judge. 

2. To reprove, either publicly or pri- 
vately, any judge of said court for the 
good of the service and to promote its effi- 
ciency. 


Sec. 108. Written charges must be 
made and opportunity for defense given.] 
No judge shall be removed by the said 
Judicial Council under the power herein 
conferred except for one or more of the 
causes above named and upon written 
charges and after an opportunity to be 
heard in his own defense. 

Such charges shall within thirty days 
from the date of filing with the Judicial 
Council be investigated by or before the 
Judicial Council or by or before any three 
judges from among the justices of the 
Court of Appeal and the Superior Court 
designated by the Judicial Council. The 
hearing shall be public. 

The prosecution shall be conducted by 
the attorney-general of the state or some 
person selected by him. 

The accused shall be entitled to call 
witnesses in his defense and tc have the 
aid of counsel. 

The hearing may be postponed or con- 
tinued with the consent of the accused. 

The finding and decision of the Judicial 
Council or of any three judges appointed 
by it to investigate the charges as afore- 
said shall be certified to the Chief Justice 
and thereupon enforced by him. 


Sec. 109. Who may present written 
charges, | The written charges herein 
mentioned may be presented against any 
judge by the Chief Justice or by any five 
judges from among the judges of the 
Court of Appeal and the Superior Court. 

The written charges herein mentioned 
may be presented against an associate 
judge of any court or any division of the 
Superior Court, by the Presiding Justice 
of that court or of the division of the 
Superior Court to which the judge 
belongs. 

The written charges herein mentioned 
may be presented against any Associate 
County Judge by the County Judge of the 
county. 

The written charges herein mentioned 
may be presented against any associate 
judge of the Court of Appeal not excepted 
from the provisions of Section 107, or 
against any judge of the Superior Court 

1. By a number of members of the bar 
resident in the State equal to two per cen- 
tum of the total number of members of 
the bar so resident in the State, but not 
less than fifty nor more than two hundred. 
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The written charges herein mentioned 
may be presented against any County 
Judge or any Associate County Judge. 


1. By a number of members of the bar 
resident in the county equal to ten per 
centum of the total number of members of 
the bar so resident in said county, but not 
less than five nor more than fifty. 


(F) ELECTION OF JUDGES OF COURT OF APPEAL 
AND SUPERIOR COURT BY POPULAR VOTE. 


Sec. 115. Election of Associate Justices 
of the Court of Appeal and Judges of the 
Superior Court by popular vote—Submis- 
sion of names of judges to the electorate.] 
At every election (whether regular or spe- 
cial), at which a Chief Justice shall be 
elected there shall be submitted to the 
electors: 


1. The names of all judges of the 
Court of Appeal or the Superior Court 
who have been appointed and who have 
held office (as judges either of the Super- 
ior Court or of the Superior Court and the 
Court of Appeal) continuously for at 
least three years and whose names have 
not been submitted to the electors under 
the provisions of this section since their 
appointment as judges of the Superior 
Court. 

2. The names of all judges of the 
Court of Appeal and the Superior Court 
who have been appointed and have held 
office (as judges of the Superior Court or 
of the Superior Court and the Court of 
Appeal) continuously for at least nine 
years and whose names have been once 
only submitted to the electorate under the 
provisions of this section since their 
appointment as judges of the Superior 
Court. 

3. The names of all judges of the 
Court of Appeal and the Superior Court 
who have been appointed and have held 
office (as judges of the Superior Court or 
of the Superior Court and the Court of 
Appeal) continuously for at least eighteen 
years and whose names have been twice 
and twice only submitted to the electorate 
under the provisions of this section since 
their appointment as judges of the Super- 
ior Court. 


In Bulletin VII the tenure of judges 
appointed was left indeterminate. That 
gave rise to the objection that since the 
retirement election occurred during the 
term of office of the judge, it was in 
reality a recall election. 

This objection has now been met by pro- 
viding that the judges appointed shall 
hold for successive terms for years 
equal to the intervals between the sev- 
eral confirmation elections provided for. 
It cannot therefore be said that any 
judge is subjected to a retirement elec- 
tion during the term for which he was 
elected, but his name is submitted at 
the end of his term for re-election, 
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Sec. 116. Separate ballot to be used, 
names submitted in groups, and form of 
question to be voted on.] The ballot 
upon which said names of judges are sub- 
mitted, as aforesaid, ‘ 


1. Shall te separate from the ballot 
used in the election of the Chief Justice; 
and 

2. Shall present to the electors the 
names of the judges submitted, a. in three 
groups in the order following: 1 those 
whgse names have been submitted twice 
and twice only and who have served, as 
judges continuously for at least eighteen 
years; 2 those whose names have been 
submitted once only and who have served 
continuously as judges for at least nine 
years; 3 those whose names have never 
been submitted to the electors and who 
have served, as judges at least three 
years. b. In each group the names of the 
justices of the Court of Appeal shall be 
placed first and in the order of seniority 
of service. Those who have served the 
longest shall be placed first. Then shall 
follow the names of the judges of the 
Superior Court in the order of seniority 
of service in the same manner. If two or 
more judges whose names appear together 
have served the same length of time their 
names shall appear in alphabetical order, 
those having a surname beginning with 
the earlier letters of the alphabet being 
placed first. c. As to each judge in each 
group, the ballot shall present th. j{unes- 
tion, “Shall he be continued in office?’’ 
Following the question shall be the words 
“Yes’’ and ‘“‘No”’ on separate lines with a 
blank space at the right of each in which 
the voter shall indicate by marking a 
cross (X) his vote for or against the elec- 
tion of each judge. 


Sec. 117. Form of ballot.}] The form 
of the ballot shall be nearly as may be, 
as follows: 


JUDICIAL BALLOT 


JUDGES WHO HAVE SERVED CONTINUOUSLY FORK 
EIGHTEEN YEARS AND WHOSE NAMFS HAVE 
BEEN SUBMITTED TO THE ELECTORS TWICE AND 
TWICE ONLY 


Justices of the Court of Appeal 


Thomas Sullivan: (Has served continu- 
ously as judge...... years) 


Shall he be continued in office? 


Yes oO 
No oO 


Judges of the Superior Court 


John Doe: (Has served continuously as 
ee years) 


Shall he be continued in office? 
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Yes oO 
No oO 


JUDGES WHO HAVE SERVED CONTINUOUSIY MORE 
THAN NINE YEARS AND WHOSE NAMES HAVE 
ALREADY BEEN SUBMITTED TO THE ELECTORS 
ONCE ONLY 


Justices of the Court of Appeal 


Richard Roe: (Has served continuously 
(Se years) 


Shall he be continued in office? 


Yes oO 
No O 


Judges of the Superior Court 


Frank Jones. (Has served continuously 
as judge...... years) 


Shall he be continued in office? 


Yes Oo 
No oO 


JUDGES WHO HAVE SFRVED MORE THAN THREE 
YEARS AND WHOSE NAMES HAVE NEVER BEEN 
SUBMITTED TO THE ELECTORS 


Justices of the Court of Appeal 


Henry Smith: (Has served continuously 
as judge...... years) 


Shall he be continued in office? 


Yes oO 
No oO 


Judges of the Superior Court 


Joseph Low: (Has served continuously 
as judge...... years) 


Shall he be continued in office? 


Yes oO 
No oO 


Sec. 118. Vote required to elect a 
judge.] Whenever a number of voters 
equal to a majority of all those voting at 
such judicial election for the office of 
Chief Justice shall vote “‘No’”’ with respect 
to any judge whose name is so submitted, 
his office shall become vacant, and he 
shall not thereafter be eligible to be a 
judge of the General Court of Judicature. 
Otherwise the incumbent shall be elected 
and shall continue in office under the 
terms of this Act. Provided, however, 
that any judge shall be elected if the 
number of those voting “Yes” with 
respect to his continuance in office shall 
be as great as or exceed the number of 
those voting ‘‘No.”’ 


It is suggested with® considerable force 
that the words ‘and he shall not there- 
after be eligible to be a judge of the 
General Court of Judicature,’’ should 
be omitted for the reason that it is not 
at all certain that judges may not be 
retired for reasons which do not touch 
their qualifications and that if a Chief 
Justice should re-appoint one who had 
been retired by popular vote it could 
hardly be otherwise than because the 
popular sentiment as to the man had 
changed. 


Sec. 119. In othér respects ballot to 
conform to general election laws.] In all 
other respects not herein provided for, 
such judicial ballots shall conform to the 
requirements of the general election laws 
in force at the time and in the place 
where such judicial election is held in so 
far as the same may be applicable. 


Sec. 120. How far general election 
laws applicable.] Except as modified by 
the provisions of this Act, the general 
election laws, so far as the same are 
applicable, shall govern the judicial elec- 
tions herein provided for. 


Sec. 121. Election of County Judges 
and Associate County Judges by popular 
vote—Submission of names of judges to 
the electorate.| At every election in any 
county (whether general or special) at 
which a Chief Justice of the state shall be 
voted for, or at which any County Judge 
or Associate County Judge shall be 
elected, pursuant to the provisions of this 
Act, there shall be submitted to the elec- 
tors of such county: 


1. The names of the County Judge 
and every Associate County judge who 
shall have been elected, according to the 
provisions of this Act and who shall have 
held office continuously since such elec- 
tion for at least four years and whose 
names shall not have been submitted to 
the electors of the county under the pro- 
visions of this section since their election. 


2. The names of the County Judge 
and Associate County Judges who shall 
have been elected according to the provi- 
sions of this Act and who shall have held 
office continuously since such election for 
at least ten years and whose names shall 
have been submitted once only to the 
electors of the county under the provi- 
sions of this section since their election. 


3. The names of the County Judge 
and Associate County Judges who shall 
have been elected according to the provi- 
sions of this Act and who shall have held 
office continuously since such election for 
at least twenty years and whose names 
shall have been twice and twice only sub- 
mitted to the electors of the county, 
under the provisions of this section since 
their election. 





154 


JOURNAL 


Sec. 122. Separate ballot to be used, 
naines submitted in groups, and form of 
question to be voted on.] The ballot 
upon which said names of the County 
Judge and Associate County Judges are 
submitted, as aforesaid, 


1. Shall be separate from the ballot 
used in.the election of the Chief Justice 
or the County Judge or the Associate 
County Judges, as the case may be; and 

2. Shall present to the electors of the 
county the names of the judges submitted 
a. in three groups in the order following: 
(1) the name of the County Judge, if the 
same is to be submitted. (2) Those whose 
names have been submitted to the electors 
twice and twice only and who have served 
as judges continuously since their elec- 
tion, pursuant to the terms of this Act, 
for at least twenty years. (3) Those 
whose names have been submitted to the 
electors of the county once only and who 
have served continuously as judges since 
their election, pursuant to the provisions 
of this Act, for at least ten years. (4) 
Those whose names have never been sub- 
mitted to the electors of the county and 
who have served as judges at least four 
years since their election, pursuant to the 
provisions of this Act. b. In each group 
the names shall be placed in the order of 
seniority of service; those having served 
the longest shall be placed first. If two 
or more have served the same length of 
time their names shall appear in alpha- 
betical order, those having a surname 
beginning with the earlier letters of the 
alphabet being placed first. c. As to 
each judge in each group, the ballot shall 
present the question, “Shall he be contin- 
ued in office?” Following the question 
shall be the words “Yes” and ‘‘No” on 
separate lines with a blank space at the 
right of each in which the voter shall 
indicate by marking a cross (X) his vote 
for or against the retirement of each 
judge. 


Sec. 123. The form of ballot.] The 
form of ballot shall be as nearly as may 
be, as follows: 

JUDICIAL BALLOT 


The County Judge 


John Doe: (Has served continuously, as 
County Judge...... years. His name 
has been...... times submitted to the 


electors since his election as county 
judge) 


Shall he be continued in office? 


Yes oO 
No oO 


ASSOCIATE COUNTY JUDGES WHO HAVE SERVED 
CONTINUOUSLY MORE THAN TWENTY YEARS 
AND WHOSE NAMES HAVE ALREADY BEEN SUB- 
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MITTED TO THE ELECTORS TWICE 
ONLY SINCE THEIR ELECTION 


AND TWICE 


George Hull: (Has served continuously 
as Associate County judge...... years) 


Shall he be continued in office? 


Yes CD 

No O 
ASSOCIATE COUNTY JUDGES WHO HAVE SERVED 
CONTINUOUSLY MORE THAN TWELVE YEARS 


AND WHOSE NAMES HAVE ALREADY BEEN SUE- 
MITTED TO THE ELECTORS ONCE AND ONCE ONLY 
SINCE THEIR ELECTION 


Richard Roe: 
as Associate 


(Has served continuously 
County Judge...... years) 


Shall he be continued in office? 
Yes oO 
No 0 
ASSOCIATE COUNTY JUDGES WHO HAVE SERVED 


CONTINUOUSLY MORE THAN FOUR YEARS AND 
WHOSE NAMES HAVE NOT BEEN SUBMITTED TO 
THE ELECTORS SINCE THEIR ELECTION 


Henry Smith: (Has served as Associate 
County Judge for...... years) 


Shall he be continued in office? 


Yes oO 
No oO 


Sec. 124. Vote required to retire the 
County Judge or Associate County 
Judges.] Whenever a number of voters 
equal to a majority of all those voting in 
the county at such judicial election for 
the office of Chief Justice, if a Chief Jus- 
tice shall be voted for, or for the County 
Judge if there shall be no election for 
Chief Justice, or for any Associate County 
Judge or Judges if there shall be no elec- 
tion for Chief Justice or County Judge, 
shall vote ‘“‘No”’ with respect to any judge 
whose name is so submitted, his office 
shall become vacant, and he shall not 
thereafter during the period of one year 
be eligible to be an Associate Judge of the 
County Court. Otherwise the incumbent 
shall be elected and shall continue in 
office under the terms of this Act provided 
that every County Judge or Associate 
Judge of the County Court shall be 
elected if those voting ‘‘Yes’’ with respect 
to his continuance in office shall be as 
great as or shall exceed in number those 
voting ‘‘No.”’ 


Sec. 125. In other respects ballot to 
conform to general election laws.] In all 


other respects not herein provided for, 
such judicial ballots shall conform to the 
requirements of the general election laws 
in the place 


in force at the time and 
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where such judicial election is held in so 
far as the same may be applicable. 


Sec. 126. How far general election 
laws applicable.] Except as modified by 
the provisions of this Act, the general 
election laws, so far as the same are 
applicable, shall govern the judicial elec- 
tions herein provided for. 


The above sections 115 to 121, are a fair 
substitute for the retirement feature of 
the existing plan of electing judges for 
short terms. Every plan of electing 
judges for short terms embodies a 
recall or retirement election feature at 
periodic intervals. When the judges 
term expires and he is a candidate for 
re-election the chief question usually is, 


155 


and every effort to take the election of 
judges out of politics is in the direction 
of making the principal issue, whether 
the sitting judge should be continued in 
office. This issue, however, is obscured 
and clouded by the presence of an 
opposing candidate and by the multi- 
plicity of issues presented where 
national, state and county issues are 
involved in the election of other offi- 
cers. It is believed that the only legiti- 
mate issue with regard to the judge is 
whether he should be continued in 
office or not. 

That is no more a judicial recall than is 
the same issue when it is presented at a 
judicial election where the usual plan 
of electing judges for short terms is in 
force. 


California Judicial Council Works Effectively 





First Year’s Work Shows Remarkable Results 





We take real pleasure in presenting 
to our readers the following report of 
Hon. William H. Waste of the Cali- 
fornia Supreme Court covering the 
operation of the California Judicial 
Council. The article appeared in the 
January, 1928, issue of the State Bar 
Journal of California under the heading 
One Year of the Judicial Council and is 
here reprinted by permission. 


The Judicial Council plan has more than 
met the expectations of those who favored 
its adoption. After one year of trial, it 
can be said, without hesitation, that it 
has proven a success. It is too late, ere 
this issue of The State Bar Journal goes 
to press, to tabulate results, but. when the 
sum total is ascertained, it will be at once 
apparent that much has been accom- 
plished. 


From the outset the Council met with 
the most gratifying reception from the 
bench and the bar. The press generally 
throughout the state has maintained a 
friendly attitude, and the public at large 
has watched with interest the development 
of the new system, for the plan was put 
into operation at a time when the people 
were practically demanding a change in 
the manner of handling judicial business. 
Much attention has been directed toward 
California from other jurisdictions, and 
many inquiries have been received by the 
Council for details of the plan and for 
data concerning its practical workings. 

Commenting upon one feature of the 
new California system, “by which the 
judges are to be controlled in their activi- 


ties by a court state council,’’ Mr. Chief 
Justice Taft, of the United States Supreme 
Court, said: 
Under this arrangement the 
judges are first to administer jus- 
tice in their own districts and 
then to be distributed about as 
they may be needed in other 
parts of the state—all to facili- 
tate immediate trials. That 
change ought to be made in every 
state. 


The judiciary of the state, particularly 
the judges of the Superior Court, have 
proved to be a very mobile force. They 
have been moved about with a minimum 
amount of disturbance in their own courts, 
and every effort has been made for the 
orderly and convenient dispatch of judicial 
business in their absence. Based on the 
experiences of the year, a plan has just 
now been placed in operation, by which 
the judges of the Superior Court in the 
less congested counties have been each 
given assignments for the entire year to 
cover a group of counties, of which his 
own county is one. This arrangement re- 
lieves the judges, or clerks of courts, from 
the necessity of communicating with the 
Chairman of the Judicial Council each time 
it is necessary to secure the presence of 
a judge from another county, and tends 
to expedite business. The practical work- 
ing of the Judicial Council plan has re- 
sulted in a unified Superior Court of the 
state. 

Some hesitancy, in very few cases 
amounting to antipathy, but in none to 
real opposition, had to be overcome; but 
there is now practically a one hundred per 
cent whole-hearted co-operation with the 
Council on the part of the judges through- 





156 


JOURNAL 


out the state. During the calendar year 
just closed the Chief Justice made nearly 
eight hundred assignments of judges, prin- 
cipally for the trial of cases in the Su- 
perior Courts. In Los Angeles County, 
where the need has been greatest, the 
judges of the municipal court were also 
constantly under assignment for trial work 
in the Superior Court. When necessary, 
the places thus made temporarily vacant 
in the Municipal Court were filled by as- 
signment of well-qualified justices of the 
peace. When the figures are available it 
will be found that a largely increased num- 
ber of cases have been disposed of in the 
trial courts during the year. 


A most gratifying result has been ac- 
complished by the assignment of judges 
from the Superior Court to the District 
Courts of Appeal. A far greater number 
of appeals has been determined during the 
year than during any other similar period 
since the intermediate appellate tribunals 
were created. This result has had its 
effect on the work of the Supreme Court, 
which, in addition to handing down the 
largest number of written opinions for 
many years, has been called upon to pass 
on a larger number of petitions for hear- 
ing after decision in the District Courts 
of Appeal. 

While this greatly increased volume of 
work has been disposed of, some disap- 
pointment may be manifested when the 
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number of undetermined appeals is com- 
pared with that at the close of the preced- 
ing year, for no great gain will be ap- 
parent. There appear to be two reasons 
for this situation. There has been a no- 
ticeable increase in the amount of litiga- 
tion instituted during recent years, par- 
ticularly in the larger counties and espe- 
cially in Los Angeles, with the proportion 
of appeals holding about the same ratio. 
During the past year, in particular, by rea- 
son of the assignment of additional judges 
for service in congested courts, many more 
trials have been held, thus causing a cor- 
responding increase in the number of 
appeals. 

The services of the judges of the Su- 
perior Court assigned to the District 
Courts of Appeal have been most satis- 
factory. The work has been disposed of 
expeditiously and without confusion. The 
decisions rendered by them, and the ex- 
cellence of their work, demonstrate that 
many of the best qualified trial judges of 
the state are also eminently fitted for ap- 
pellate work. 


A thorough survey of the judicial 


business of the state is being conducted 
by the Council, and a critical study of the 
rules of court of this and other jurisdic- 
tions is being made, as the basis for the 
report and recommendations which will 
be presented to the Legislature at its next 
session. 

















Sustaining Membership List—1927 


Membership in the American Judicature Society Is Free to All Persons Interested in the 
Problems of Judicial Administration. The Sustaining Members Listed Below Have Con- 
tributed the Amounts Set Opposite Their Names to Further the Objects of the Society. 


Abel, W. H., Montesa. », Wash...$ 2.00 


Achison, M. W., Jr., Pittsburgh. . 
Ackerson, F. M., Niagara, Falls, 
Me Me bees 64a ak shee oe eeee 0 
Adams, H. W., Beloit, Wis...... 
Adams, St. Clair, New Orleans... 
Adkins, W. H., Easton, Md..... 
Aitkin, Walter, Bozeman, Mont. . 
Atkinson, Judge, E. M., Miami, Fla. 
Atkinson, Judge, H. F., Miami, Fla. 
Alexander, E. F., Cincinnati..... 
Alger, G. W., New York City.... 
Allen, Florence E., Columbus, Ohio 
Arnold, W. R., South Bend, Ind.. 
Baensch, Emil, Manitowoc, Wis. . 
Baldwin, A. E., Omaha, Neb..... 
Bannister, L. W., Denver..... ve 
Bard, Albert 8., New York...... 
Barnes, A. C., Chicago.......... 
Barnes, A. K., Denver.......... 
Barrows, C. W., Providence, R. I. 
Barth, I. V., St. Louis.......... 
Barton, H. A., Greenwich, Conn. . 
Beardsley, C. A., Oakland, Calif. . 
Beckwith, E. R., New York City. . 
Bedford, J. C., Philadelphia... .. 
Beitler, H. B., Philadelphia... . . 
Bell, H. F., Mansfield, Ohio...... 3 
Benedict, Abraham, New York City 
Bennett, J. H., Viroqua, Wis.... 
Berdahl, J. O., Sioux Falls, S. D.. 
Berkebile, T. A., Los Angeles... . 
Bettman, Alfred, Cincinnati...... 
Bibb, J. H. T., Marshall, Tex.... 
Biern, Samuel, Huntington, W. Va. 
Binning, Helen I., Providence, R. I. 
Bivans, Fannie A., Decatur, Ill... 
Blakeley, J. M., Chicago........ 
Bomar, H. L., Spartanburg, 8S. C.. 
Boston, C. A., New York City.... 
Bowersock, J. D., Kansas City, Mo. 
Boyce, Wm., Amarillo, Tex...... 
Brainerd, I. H., New York City.. 
Branch, O. W., Manchester, N. H. 
Breckenridge, S. P., Chicago..... 
Bromberg, F. G., Mobile, Ala... . 
Brown, H. H., San Francisco... . 
Bullowa, E. M., New York City. . 
Burke, C. E., Middletown, Ohio. . 
Burke, D. J., Omaha........... 
Burling, A. E., Camden, N. J..... 
Burnett, C. A., Lafayette, Ind.... 
Campbell, Kemper, Los Angeles. . 
Cant, W. A., Duluth, Minn...... 
Carpenter, D. F., Boston........ 
Carr, G. W., Philadelphia....... 
Carrick, C. L., Jersey City, N. J... 
Chandler, W. C., Memphis, Tenn. 
Childs, R. S., New York City.... 
Chillingworth, C. E., West Palm 
See ee ee 
Christensen, George, Price, Utah. . 
Cleland, J. B., Portland, Ore.... 
Cockrell, Ewing, Warrensboro, Mo. 
Cohen, J. H., New York City..... 


25.00 


2.00 
2.00 
3.00 
2.00 
2.00 
1.00 
1.00 
5.00 
10.00 
2.00 
5.00 
5.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
10.00 
5.00 
5.00 
5.00 
2.00 
5.00 
5.00 
1.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
5.00 
5.00 
5.00 
2.00 
2.00 
5.00 
2.00 
10.00 
10.00 
2.00 
2.00 
2.00 
5.00 
10.00 
2.00 
2.00 
2.00 
5.00 
5.00 
5.00 


2.00 
2.00 
2.00 
2.00 
25.00 


Cohen, Wm. N., New York City. . 
Cole, T. L., Washington......... 
Comstock, L. K., New York City. . 
Condo, G. S., Marion, Ind....... 
Cook, C. L., Louisville.......... 
Cordes, J. E., Milwaukee........ 
Curran, A. J., Pittsburg, Kans... . 
Cushing, C. S., San Francisco... . 
Cushing, O. K., San Francisco... . 
Cutting, C. S., Chicago......... 
Davis, C. J., Boston............ 
Denious, W. F., Denver......... 
Denman, Wm., San Francisco... . 
De Selm, A. W., Kankakee, Ill... 
Deutsch, B. 8., New York City... 
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